


Hhe Solicitors’ Journal 








VOL. LXXXIX 


Saturday, September 15, 1945 


No. 37 








CONTENTS 


CURRENT TOPICS: Allowance of Brief Fee—The Nurem- 
berg Trials—Restitution of Axis Loot—The late Alderman 
Edward Harris—Magistrates’ Clerks—War Works Commission 
—Strong Room Accommodation 


WAR DAMAGE: A SURVEY .. 
A CONVEYANCER’S DIARY 
TO-DAY AND YESTERDAY 
COUNTY COURT LETTER 
POINTS IN PRACTICE 
CORRESPONDENCE 


BOOKS RECEIVED 
OBITUARY .. 


NOTES OF CASES— 
Epps v. Rothnie 
Ferodo, Ltd., In re 
R. v. Hamid . ae oe a es ‘us 
Samuel, In ve, ex parte The Trustee v. Kerman (No. 2) 
RULES AND ORDERS 
NOTES AND NEWS 


RECENT LEGISLATION .. 








CURRENT TOPICS 


Allowance of Brief Fee 

“ERE I go into court I will read my brief through . . ., 
nor take on any work I’m unable to do,” sang Gilbert’s 
Lord Chancellor. Having reached the Woolsack, that pinnacle 
of a barrister’s ambition, it may well be inferred, on the 
principle “‘ Omnia rite esse acta praesumuntur,” that Gilbert’s 
character loyally adhered to his youthful vows. Historically, 
the gibe points to a not uncommon practice, particularly 
among leading counsel of Victorian days, of leaving the lay 
client to the devices of their learned juniors. It is a practice 
which is not entirely unknown to-day, either in this country 
or the Dominions, if we may judge from a lecture in Australia 
on professional etiquette which was quoted in a previous 
“Current Topic’’ and which expressed disapproval of the 
rule that once a brief is marked and delivered the barrister 
‘is entitled to the fee although he may never have seen the 
brief. The amount of work on pleadings and interlocutory 
work before delivery of the brief may, or may not, have been 
adequately remunerated. There are cases, however, where 
counsel draws a fee without having done any work on the case 
either before or after delivery of the brief. In this country 
the difficulty is partly met by Ord. 65, r. 27 (49), of the Rules 
of the Supreme Court, which provides that where a cause or 
matter shall not be brought on for trial or hearing the costs 
of and consequent on the preparation and delivery of briefs 
shall not be allowed if the taxing officer shall be of opinion 
that such costs were prematurely incurred. (See also per 
Jessel, M.R., in Thomas v. Palin (1882), 21 Ch. D., p. 363.) 
If counsel is not present in court on an adjourned hearing, 
refreshers are disallowed (Macleod v. Thrupp (1892), 37 Sox. J. 
31) ; but it is the practice to allow the fee of leading counsel 
for the first day of a hearing, even though he is not present 
on that day (Charman v. Brandon (1900), 82 L.T. 369). 
Another aspect of the problem is that concerning devilling 
and counsel taking on more work than the amount to which 
they can give proper attention. Mr. CLraup MULLINS, in 
his “In Quest of Justice,’’ quotes from Lord Alverstone’s 
“ Recollections,” that in his day “ the large fortunes which 
were made. . . at the Parliamentary Bar were frequently 
the result of barristers taking more briefs than they could 
possibly attend to.’’ The problem still exists, although to a 
lesser extent, and there are still occasions when solicitors are 
put in the position of having to explain to an irate client 
why a young and inexperienced counsel is conducting the 
case in place of the counsel who is being paid to appear. 
The answer appears to be that if counsel’s clerk is competent 
he will inform the solicitor well in advance of the difficulty 
arising, thus providing an opportunity, if need be, of making 
other arrangements. 
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The Nuremberg Trials 


THERE will be no language difficulty for the prosecution at 
the Nuremberg trials of the Nazi leaders. Sir HARTLEY 
SHawcross, K.C., the Attorney-General, has told the Press 
that he intends to use English and nothing but English. 
He added that it would be of no advantage for any of the 
prosecutors to use a language other than his own when the 
trial must, in any event, be conducted in four languages— 
English, French, Russian and German. “‘ There will be plenty 
of interpreters,” he said, “‘ and they will take up plenty of time, 
too.” Sir Hartley said that the amount of time that will 
be spent in translation was causing those responsible for the 
conduct of the trials some anxiety. There is no anxiety 
about the procedure, he stated, which is to be an amalgam 
of British, American, French and Russian procedure, those 
parts of each having been selected which are best designed to 
secure the speediest form of trial consistent with the obligation 
to give each of the accused the opportunity of freely stating 
whatever he considers can be said in his defence. The 
tribunal, according to the Attorney-General, will have power 
to fine or imprison as well as sentence to death, and there is 
no provision for an appeal. A sentence, however, can be 
lessened by the Allied Control Council. These trials are of 
fundamental importance to future peace and the rule of law 
among nations, and everyone will rejoice ,that the 
prosecution is not to be harassed by needless difficulties of 
language. Crimes against humanity are malodorous in 
any language. 


Restitution of Axis Loot 


THE Governments of the United Nations are pledged to 
enforce restitution, so far as is humanly possible, for the 
pillage and destruction carried on by the Nazis, Fascists and 
Japanese. Problems, some of them legal, are already crowding 
on the attention of the occupying authorities concerning the 
claims to compensation for crimes against the livelihood of 
individuals and the countries of which the invaders were 
temporary masters. Dr. EmILio VON HOFMANNSTHAL, a 
member of the Council of the International Law Association, 
has drafted a proposed restitution law for Axis and Axis- 
occupied countries, which appears in an article in the July 
issue of the New York University Law Quarterly Review 
and which should be a valuable contribution to the practical 
problems involved. In an action for international compensa- 
tion, he points out, there is no statute of limitations. Duress, 
he adds, may reasonably be presumed. Under totalitarian 
rule there is no real law as understood in civilised countries. 
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Persons in possession of property taken by such Governments 
are in the final analysis in possession of stolen goods and 
either know, or are presumed to know, them to be such. In 
the event that the last possessor cannot recover his damages 
from his predecessor, the writer states, either because the 
predecessor has disappeared or is insolvent, and in the event 
that no redress is given by the principle of skipping the 
former owner, it is only just that the person deriving the 
benefit from the confiscation should bear the loss and not the 
person who was deprived of his property. These are the 
underlying principles of the proposed code, and to prove that 
they are not too sweeping, decrees are quoted on similar lines 
made by exiled Governments from 1939 to 1941 and the 
declaration of the United Nations and the French Committee 
of 5th July, 1943, and the concurring declarations of some 
neutral countries of the same date are cited. The British 
Foreign Office is correctly quoted as declaring that the 
provisions of the declaration will be applicable to all forms of 
loot, from open robbery to sly and disguised financial penetra- 
tion. It only remains to translate this declaration into 
prompt action. 


The late Alderman Edward Harris 


A DISTINGUISHED figure in the legal and political activities 
of South Wales and a solicitor and ex-President of the Swansea 
Law Society, Alderman Epwarp Harris, O.B.E., who died 
on 4th August after an operation, will be sadly missed by all 
who knew hin. He was born in 1871 at Morriston and 
educated at Swansea Grammar School. Having served his 
articles with the late Mr. G. J. L. Morgan, he commenced 
his own practice, which later became extensive, and is now 
Edward Harris & Son. From 1901 he was clerk of Swansea 
Rural Council and played a large part in the development 
and urbanisation of Swansea. He commenced this work 
with his deputy Mr. W. R. Jones and one clerk in 1901, 
and it was he who was largely responsible for the sewering, 
lighting and water supply of the area and the provision of 
complete by-laws. In 1918 he became a member of the 
Swansea Council, and in 1926 he became clerk of the Assess- 
ment Committee for rating areas of the Swansea, Gower 
and Pontardawe rural districts. In 1933-34, the year of 
the opening of the Guildhall at Swansea by the late Duke of 
Kent, he was Mayor of the borough, being the second member 
of his family to hold that high office, his late brother, Mr. David 
Harris, having been Mayor in 1906. It is interesting also 
that in the same year he published the first accessible and 
reasonably-priced history of Swansea, a book which was at 
the same time a marvel of compression, lucidity and original 
research. He also wrote a history of the ancient borough of 
Loughor. He was deeply interested in place-names, and 
publicly expressed his regret when the county council insisted 
on the name Llwchwr, when the council wanted Lloughor, 
a name dating back to the inception of the borough in 1305. 
In Freemasonry the late Alderman Harris was Past Grand 
Registrar of the Grand Lodge of England, and Past Master 
of the Cwmthian and Penllergaer Lodges at Swansea. His 
career is an example and an inspiration to all who take pride 
in their profession. 


Magistrates’ Clerks 


DuRING the last year or two the lay bench and the 
assistance it derives from its clerks have been subjects 
of public discussion. Not enough has been said of the out- 
standing services of qualified solicitors as clerks to justices, 
giving, as some of them do, their whole time and skill to this 
important form of public service. Some recent examples 


come to hand and we feel that the opportunity of “ noting 
them up” should not be missed. On 31st August, Mr. H. O. 
ROBERTS, magistrates’ clerk at Newcastle, retired after 
forty years’ service, first as assistant clerk in 1908, then as 
deputy clerk in 1908 and finally succeeding his father, 
Mr. J. R. Roberts, who had held the ‘post since 1887. 
Sir ARTHUR LAMBERT, 


in making a presentation to 
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Mr. Roberts before all the magistrates and a large number 
of solicitors and members of the police force, described 
Mr. Roberts as “‘ the worthy son of a worthy father, and one 
who has the wonderful record of never having had a decision 
of the bench, based on legal advice, upset on appeal.” A 
record of this sort contributes substantially to that confidence 
which, one so often finds, benches of magistrates repose in 
their qualified clerks. Mr. Roberts is succeeded by 
Mr. F. Morton Smitu, who, before being clerk to the Sunder- 
land Justices, had considerable experience as a practising 
solicitor in the borough. His work as clerk in Sunderland 
was particularly notable through enlisting the services of a 
committee of persons interested in the probation services 
to co-operate with the probation officers. Mr. Morton 
Smith is also a lawyer of distinction, having recently edited 
one of the editions of ‘‘Stone’s Justices’ Manual.” We 
wish Mr. Roberts happiness in his retirement and 
Mr. Morton Smith many years of happy and useful service 
in Newcastle-upon-Tyne. 


War Works Commission 


THE Requisitioned Land and War Works Act, 1945, 
provides that where buildings and other works, such as 
airfields and camps have been erected on land to which the 
Government had no title at the time of erection, the Govern- 
ment may, in appropriate cases, buy the land in order to 
preserve the value of the works created at the public expense, 
and in some cases continue to use them, or decide how they 
may be used in the best interests of the public. In such cases 
it may be necessary to stop certain highways and footpaths. 
The Act also provides for the establishment of an independent 
commission to resolve conflicts of interest between the State 
and individual property owners, or between different aspects 
of the public interest, including planning and amenity aspects. 
It was announced on 6th September, 1945, that the King 
has appointed the War Works Commission. Its members 
include Sir MALCOLM TRUSTRAM EVE, K.C., as chairman, 
who has proved his exceptional organising ability and talent 
in public relations as chairman of the War Damage Com- 
mission, an office which he will continue to hold. Other 
members are Sir George Etherton, formerly clerk of the 
Lancashire County Council, and Sir Basil Gibson, formerly 
Town Clerk of Sheffield, solicitors, and members of the War 
Damage Commission, Mr. W. P. Allen, General Secretary 
of the Associated Society of Locomotive Engineers and 
Firemen, also a member of the War Damage Commission, 
Mr. J. M. Erskine, General Manager of the Commercial Bank 
of Scotland, Mr. D. M. Matheson, retiring Secretary of the 
National Trust and Mr. D. Hughes Parry, Professor of 
English Law in the University of London. 


Strong Room Accommodation 


One of the first fruits of the advent of peace, besides the 
release of man-power, should be the de-requisitioning of 
extensive residential and business accommodation. Solicitors 
are interested in some of the reinforced basements which have 
been used as air-raid shelters. Strongroom accommodation 
is in short supply, and solicitors will be glad to learn, from the 
current issue of the Law Society’s Gazette, that the Corporation 
of the City of London are relinquishing shelters as quickly as 
possible in order to facilitate fhe rehabilitation of City business. 
The only brake on the rate at which de-requisitioning of this 
kind can take place appears at the moment to be the shortage 
of labour, which is needed for the removal of equipment and 
the removal of structures inserted for strengthening purposes. 
It is for the owner, as things stand at present, to apply for 
de-requisitioning, and he may undertake the clearance of 
structures subject to his obtaining the necessary labour and 
licences. He will then be entitled to submit a claim in respect 
of the cost of removal and restoration under s. 2 (1) (b) of the 
Compensation (Defence) Act, 1939. Further information can 
be obtained from the City Engineer’s Department, 55-61, 
Moorgate, London, E.C.2. 
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WAR DAMAGE: A SURVEY 


In his eighth public statement on 10th September, 1945, 
on the work of the War Damage Commission, since it was set 
up in March, 1941, Sir MALcotm TrusTRAM EvE, K.C., said 
that it was the first at which it had been permissible to give the 
public something like a complete picture of the work the 
Commission had done and which remained to be done. Up to 
date the Commission had been notified of war damage to 
3,281,953 separate properties. Notifications still came in, 
at the rate of many hundreds a week, some of them from 
places which had not had a bomb for years. It looked as 
though the Commission would ultimately have on its books 
some 3} million properties. Of the grand total of 3,281,953, 
no fewer than 3,024,822 (or 92 per cent.) related to dwelling- 
houses. Shops suffered badly, with a total of 75,607. Com- 
mercial buildings, warehouses, theatres, cinemas, etc., totalled 
41,973 ; factories, 24,097 ; and hotels and licensed premises, 
23,990 ; 25,989 agricultural properties were on the books, 
and 1,599 hospitals suffered varying degrees of damage, much 
of it of a very serious character. Churches and church 
property in proportion fared very badly, with 16,947 casualties, 
and so did schools, with 8,323, while 5,955 town halls, public 
libraries and other local authority buildings were also included. 
Cases of damage to highways and roads ran into thousands, 
and the figures took no account of damage to public utilities. 
These 3,281,953 properties were divided up over the various 
Civil Defence Regions of the country, as follows: London 
Region, 1,400,245 ; North Western Region, 368,122; South 
Eastern Region, 263,759 ; Midland Region, 216,333 ; Eastern 
Region, 202,328; North Eastern Region, 183,444; South 
Western Region, 155,483; Southern Region, 154,438; 
Northern Region, 105,898; Wales, 76,556; Northern 
Ireland, 64,604; North Midland Region, 53,921; Scotland, 
36, 822. The biggest part of the job, that presenting far 
more difficult problems, was yet before them. He said this 
in spite of the fact that they had up to date paid out no fewer 
than 1,751,467 cheques, rather more than 1,300 for every 
working day since they started. New payable claims were now 
being received at the rate of some 5,000 a week. Of the 
cheques so far paid direct to claimants 1,018,538 had not 
exceeded £25 each in value ; 596,820 had ranged from £25 


to £100; 128,959 from £100 to £1,000 ; 6,756 from £1,000 to 
£10,000; and 394 had exceeded £10,000. By constant 
drive they had reduced the number of outstanding payable 
claims in their offices to 23,000. On the average, of all claims 

large or small, easy or complicated—payment was made in 
five weeks from receipt. The Commission’s staff numbered 
2,545. The ratio of expenses to the amount paid to claimants 
worked out at under 3 per cent. It was not possible to say 
what it was all going to cost, owing to the uncertainty of 
future building trade costs and wages in the next few years, 
but a pointer to the position might be found in the statement 
by Sir JOHN ANDERSON in Parliament on Ist March, that 
“It seems clear that the total payments to be made under 
Pt. I of the Act will exceed twice the yield of the contribution 
provided for in the Act.”” So far they had paid out 
£271,281,171. In round figures the number of properties 
provisionally scheduled as total losses was just under 200,000. 
There were many premises which were in fact hopeless wrecks, 
but which, when viewed in the light of the tests prescribed by 
the Act, qualified for a cost of works payment, e.g., all dwelling- 
houses which had been built since 1914, or older houses which 
were well built, well maintained, and equal in design, lay-out 
and amenities to post-1914 houses. There were just over 
40,000 of such houses—about half of them in London. Thus, 
in round figures, there were about 3,000,000 properties for 
which the Commission had paid, or would pay, the cost of 
repair or rebuilding, and about 200,000 for which it would pay a 


value payment. The Commission were sending to each 
proprietor—landlord, lessee or mortgagee—on form Val. 5, 


provisional estimates of what in their view the value payment 
should be. So far they had sent out 159,986. Out of the 
forms containing these figures so far sent out only 40 per cent. 
had yet replied, either expressing agreement or disagreement. 
It could not be made too clear that the best interests of every- 
body, and particularly of claimants themselves, were served 
by taking action on form Val. 5 as soon as they possibly 
could. Sir Matco_tm concluded by saying that the Com- 
mission had that day published a second series of Practice 
Notes. We hope to publish an article on these notes 
next week. 


A CONVEYANCER’S DIARY 


THE WAR DAMAGE ACT 


WE have just bidden farewell, and we all hope it will be a 
long farewell, to the liability to pay war damage contribution. 
But there may well be points about the contribution requiring 
to be cleared up, and other sections of the War Damage Act, 
1943, will be with us for a long time yet. This may, perhaps, 
be the moment to refer to some points connected with the 
Act on what I may call the legal, as distinct from the 
administrative, side. 

Most of the questions relating to contribution which so 
vexed us during the war are now academic: thus, it is no 
longer necessary to provide in a contract that contribution 
is to be apportionable as between vendor and _ purchaser. 
3ut there are probably quite a number of cases in which various 
people who have rights to recover instalments (or proportions 
of instalments) of contribution from others have not yet 
done so. Such omissions may arise either through ignorance 
or through a feeling in each year that the amount was too 
small to be worth bothering about. In the latter example, 
five years’ contribution may well justify collection even though 
one year’s might not. All outstanding cases of this sort 
should now be cleared up. The right to recover these amounts 
is a right to recover money by virtue of an enactment, so that 
the statutory period of limitation is six years (Limitation Act, 
1939, s. 2 (1) (d)). It follows that, if action is taken now, all 
existing claims are still well in time. There are cases where 
the right to recover sums in respect of contribution has not 
been capable of exercise by deduction, e.g., a tenant for life 


has the fee simple and so was directly chargeable with contri- 
bution under s. 45 (1) (a) of the War Damage Act, 1943, but 
the contribution is a capital outgoing under s. 66 and so should 
be reimbursed to him by the trustees of the settlement. 
Another class of case which should not be forgotten is that 
where a mortgagor is entitled to recover part of the contribu- 
tion from the mortgagee in certain cases under ss. 51 and 52. 
These sections do not apply to all mortgages, but only to those 
of premises below certain stated annual values ; moreover, 
the premises must be either agricultural or residential. The 
main qualification is that the mortgage must be, or must 
replace, a mortgage raised on a single contributory property 
in connection with the purchase of the premises or the execution 
of works on them. Whether a given mortgage qualifies thus 
depends on a question of fact. These provisions, of course, 
apply to most building society mortgages, but also to any 
other qualified mortgages. 

I suppose that the most important legal aspect of war 
damage now concerns the title to, and devolution of, rights 
to value payments. The fundamental thing about these 
payments is that they are to be made, under s. 12 of the |Act, 
by reference to the state of the title to the premises immed- 
iately before the bomb (or rocket) dropped. In very many 
cases this matter is now rather ancient history, being quite 
five years old. The time for payment has yet to be deter- 
mined (s. 22). It follows that the rights to the land may 
already be quite different from the rights to the value 
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payment ; and the divergence is progressive. It is imperative 
that anyone who considers that he has a claim to a value 
payment should put himself in a position to prove to the 
Commission the facts necessary under s. 12 to establish that 
claim. In particular, if the owner qualified under s. 12 still 
has his interest in the land but is thinking of parting with it, 
he should stipulate in the contract of sale that the conveyance 
shall include an acknowledgment by the purchaser of the 
vendor’s right to production of any muniments that are 
handed over. So far as I can see, the Act gives no right to 
such production, and a potential claimant to a value payment 
may well be in trouble if he does not fortify himself with an 
acknowledgment. 

The right to a value payment is not beneficially assignable 
inter vivos except with the written approval of the Commission 
(s. 23). I understand that such approval is not often given, 
presumably because it is inflationary and undesirable that a 
market in those rights should grow up. It follows that in 
many cases the land and the value payment have become, 
or will become, separated. On a sale of the land, the vendor 
will reckon the price which he asks for the land on the footing 
that he will himself be receiving the value payment. But he 
must not forget that there is necessarily a good deal of room 
for discussion whether a total loss has in fact occurred within 
s. 7, or whether a cost of works payment is appropriate ; 
and that, in any case, the Commission has a wide power 
under s. 15 to make a cost of works payment even for a total 
loss. Such a payment would go to the purchaser, or other 
person incurring the cost of works. The vendor must therefore 
stipulate in his contract that the conveyance shall include a 
covenant by the purchaser not to apply for or accept a cost 
of works payment without notifying the vendor, and to pay 
the vendor {x out of any sum received from the Commission. 
The exact form of covenant needs some thought, and it must 
certainly be supported, since it is not a covenant running with 
the land or with the right to payment, by a covenant by the 
purchaser to take a like covenant if he in turn sells. 

Besides having in mind the necessity for considering the 
rights to payment on a sale of war-damaged land, we must 
remember that considerable numbers of vested or probable 
claims to value payments are in existence as part of the 
estates of testators, potential testators and intestates, and 
as part of settled funds. Every testator should be asked, 
when he gives instructions for his will, whether he has ever 
had war damaged property. If he has, and if there seems 
likely to be a value payment, he should be asked what disposi- 
tion of it he desires to make. The right is transmissible as 
personalty and there seems nothing in s. 23 to prevent it 
being bequeathed. There is a provision in s. 29 that a devise 
of land which sustains war damage is to be effective to dispose 
also of any value payment in respect of that land, provided 
the devise is in a testamentary instrument executed before 
the damage occurred. Ina will or codicil made now, however, 
the right to payment must be expressly dealt with, and, if 
not so dealt with, will pass by the residuary bequest (not the 
residuary devise, if they are to different people). 

It is not altogether clear to me how the right to a value 
payment ought to be dealt with for the purpose of estate 
duty on the death of the owner of the right before payment 
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is made. The right seems very difficult to quantify, even if 
the amount of the payment is already agreed, owing to the 
complete uncertainty when the payment will actually be 


made. I cannot find anything in the Act dealing with this 
point. Evidently duty is intended to be leviable, since there 


is nothing in the Act to correspond with the provision in 
Finance Act, 1941, s. 7 (4) exempting the so-called “ post-war 
credits ’’ from death duties on deaths before the day appointed 
for payment. Admittedly, the value payment is an actual 
debt due at an uncertain date, while the “ post-war credit ”’ 
is a mere book-entry, but the distinction is curious. It 
seems that any estate including a right to a value payment 
may have to be kept open indefinitely because of the difficulty 
of dealing with that right. This is a most unsatisfactory state 
of affairs, and I cannot help thinking that some better 
arrangement ought to be made. 

Where the value payment is in relation to settled property, 
the persons entitled to it are the persons competent to give 
an effective discharge for the proceeds of sale of the property 
in respect of which the payment is to be made (s. 27). That 
is to say, the trustees for sale or the trustees of the settlement 
are to give the receipt, and not the tenant for life of the land 
or of the notional proceeds of sale. This fact must be 
remembered on the occasion of an appointment of new 
trustees. I conceive that the right to payment is a “ right 
to recover or receive a debt or other thing in action ”’ subject 
to the trust, within Trustee Act, s. 40 (1) (a), so that it is 
vested in the continuing and new trustees by the implied 
vesting declaration. Such a transfer does not need the 
leave of the Commission under War Damage Act, s. 23, since 
it is excepted from that section as being an assignment not 
affecting any beneficial interest. But it is most desirable 
that the existence of such a claim should be on record through 
the right being included in a separate part of the schedule 
of trust property which is put into the deed of appointment 
of new trustees. 

Under Pt. II of the Act payments are to be made by the 
Board of Trade in respect of war damage to chattels. In 
respect of damage after the passing of the original War Damage 
Act of 1941, those payments are more or less on an insurance 
basis. Damage occurring before that Act is dealt with under 
separate regulations by payments unrelated to any premium. 
There is nothing in this Part of the Act corresponding to 
s. 29, so that even in a will executed before the damage 
occurred a gift of the damaged or destroyed chattels does 
not automatically give the legatee the eompensation money. 
This may be a serious matter if, for instance, the testator meant 
his wife to have the furniture in the matrimonial home 
absolutely but settled his residue. If the furniture was 
later burned he must have intended her eventually to get 
the money to buy some more ; but unless he makes a codicil 
dealing directly with the right under Pt. II of the Act, the 
compensation money will fall into the settled residue. 

The main point arising out of the provisions discussed above 
is that the rights under the Act are not mere appendants of 
damaged land or chattels, nor are they substituted for 
destroyed buildings or chattels. They are separate rights of 
personal property, and must at all times be taken separately 
and seriously as such. 


TO-DAY AND YESTERDAY 


September 10.—On the 10th September, 1745, Captain Ruffane 
of the Marines was tried by court martial on board the Sandwich 
at Deal, and sentenced to be shot for cowardice. He had been 
serving in the Lion during a most bloody and obstinate 
engagement with a French ship and, though the captain had 
called on him several times, he was found hiding between two 
trusses of hay. It was the chaplain who headed the Marines 
instead and was killed. Ruffane afterwards had to walk the 
main deck guarded by one of his men calling out: ‘‘ Here’s the 
fellow that would not fight.” 


September 11.—On the 11th September, 1802, Hurst v. 
Halford was decided by a jury in the Sheriff's Court. The 
plaintiff, a dealer in curiosities and antiques, sued the executor 








of Mrs. Morgan, a wealthy widow and a regular customer, who 
paid liberally for such rareties as models of the Temple of 
Jerusalem and the Alexandrian Library, a specimen of the type 
invented by Memnon the Egyptian, and a manuscript of the first 
play acted by Thespis. The action was for {40 for stuffing and 
embalining a bird of paradise, a fly-bird, an orang-outang, an 
ichneumon and a cassowary. The defendant let judgment 
go by default but attacked the amount of the bill, contending 
that the animals were scarcely worth the cost of removing them. 
The lady’s whole museum had only fetched £110 at an auction 
sale. The plaintiff’s attorney said that his client’s labour should 
not be valued by what the objects would produce at a common 
sale attended perhaps by brokers as ignorant as the stuffed 
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animals they were purchasing. The under-sheriff said that in 
matters of taste the intrinsic value of an article was not the 
measure of the reward for the labour that produced it. If the 
lady chose to solace the gloomy hours of widowhood by stuffing 
apes and birds, her executor must pay the expenses incurred. 
The verdict was for the plaintiff. 

September 12.—On the 12th September, 1943, Sir Raymond 
Woods, died at the age of sixty-one. In 1917 he had been 
appointed Secretary to the Procurator-General of the Prize 
Department and in 1921 Solicitor to the Post Office. 

September 13.—-It was the discovery of the Babington plot 
that sealed the fate of Mary Queen of Scots. Anthony Babington, 
a young man of a good Derbyshire family, was the central figure 
of a widely ramifying conspiracy to liberate her and overthrow 
Queen Elizabeth. In August, 1586, the authorities acted, and 
on the 13th September Babington and five others were brought 
to trial at Westminster before a special commission on a charge 
of high treason. 

September 14.—All the accused were convicted and con- 
demned to death on the 14th September. Babington made 
no attempt to deny his guilt, declaring all ‘“‘ with a mild 
countenance, sober gesture and a wonderful good grace.’”’ The 
others were equally obliging. ‘‘ Yet for satisfying all the people,” 
the Crown produced evidence to prove the charge. 

September 15.--On the 15th September seven more con- 
spirators were tried at Westminster. All were convicted and 
condemned. One of them, Edward Abington, asked for writing 
tables to set down what was alleged against him and yield a 
sufficient answer, but the Clerk of the Crown told him: “ It 
was never the custom here.”’ Sir Christopher Hatton, who 
sat on the commission, said : ‘“‘ When you hear anything you 
are desirous to answer, you shall speak an answer at full, which 
is better than a pair of tables.’’ A week later all were executed. 

September 16.—Richard Yates, the celebrated comedian, died 
in April, 1796. A Miss Elizabeth Jones had lived for about 
eight years “in a state of some intimacy, probably of some 
confidence with him,” at No. 9, Stafford Row, Pimlico. After 
his death a dispute arose between her and his grand-nephew, 
Lieutenant Thomas Yates, an artist of some reputation, over 
the right to possession of the house. Finally they agreed to 
share it, but the situation was uneasy. One day in August, 
while two friends of Miss Jones, John Sellers and Richard Footner, 
were staying there, Yates spent a little while in the garden 
and when he tried to get in again found the door fastened. His 
maid was helping him in through the window when Sellers 
appeared with a pistol in his hand. What happened next was 
somewhat confused but the pistol went off and Yates was 
mortally wounded, On the 16th September, Sellers was tried 
at the Old Bailey for murder, and Footner and Miss Jones for 
aiding and abetting him. The defence suggested that Yates 
had behaved threateningly to Miss Jones, so that she feared 


COUNTY COURT LETTER 


Application for New Trial 


In Dinmove Manor Estate, Ltd. v. Allen, at Leominster County 
Court, an application was made on behalf of the plaintiff for a new 
trial of a case heard at the previous court. The claim had been 
for {50 10s. and judgment was given for the plaintiffs for £17 10s. 
without costs. No defence was received by the plaintiffs from the 
court until the morning of the day of the trial, but a copy was 
received by the plaintiffs’ solicitor from the defendant’s solicitor 
on the Friday before the hearing on a Monday. No opportunity 
was given to obtain instructions, and, if the plaintiffs had not 
been taken by surprise, they could have obtained evidence in 
rebuttal of the defence. The defendant’s case, in opposition to 
the application, was that the plaintiffs had no right to assume 
the action was undefended. The defence was filed four days 
(instead of five) before the trial, but no difference would have 
been made if it had been filed a day earlier, as the county court 
office was closed. His Honour Judge Roope Reeve, K.C., 
observed that an application for an adjournment could have been 
made at the original hearing. A document had since been 
produced, which might have influenced the decision, but this 
did not justify an order for a new trial. A party taking his chance 
of success could not have a second run for his money if the 
gamble did not come off. The application was refused, without 
costs. 
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being turned out by force, that Sellers had only procured the 
pistol as a personal defence, and had taken it up on a 
momentary impulse to intimidate him, and that it went off when 
Yates tried to seize it. Sellers finally was convicted of man- 
slaughter only and condemned to six months’ imprisonment, 
while the other two were acquitted. 


A PRIME MINISTER IN STONE BUILDINGS 

The Sunday Times recently published a very pleasant drawing 
of the garden front of Stone Buildings, Lincoln’s Inn, by 
Mr. Hanslip Fletcher. It shows the great gap torn in the structure 
during the bombardment of London, while beside that scar the 
sundial on the wall tells of continuity amid transitory changes. 
It bears the motto ‘‘ Qua Redit Nescitis Horam,”’ and above, 
‘T. Rt. Honble. W. P. 1794.’ Few who walk the garden 
recognise in this inscription the record that William Pitt, who 
enabled England to break another threat from a Continental 
tyrant, was Treasurer of the Society in 1794. That was the 
year of Howe’s great victory off Brest, the Glorious First of June. 
In that year too the French gave the rising young General 
Bonaparte command of the artillery of the Army of Italy. Pitt 
had been ten years Prime Minister. He was admitted to Lincoln’s 
Inn in 1777, and the following year wrote to his mother for 
£1,000 (‘‘a frightful sum ’’) to purchase chambers. After his 
call on the 12th June, 1780, he obtained a lease of chambers 
at No. 4, Stone Buildings, at a yearly rent of £9 9s. 10d. In 
August he went the Western Circuit. Two years later, when he 
was Chancellor of the Exchequer, he was called to the Bench, 
and in 1783 his arms were ordered to be put up in the Hall. He 
was successively Keeper of the Black Books, Dean of the Chapel, 
Treasurer and Master of the Walks. Stone Buildings has a less 
happy memory of another Prime Minister, the Duke of Wellington, 
who, during the Reform Bill agitation in June, 1831, was in 
danger of being mobbed in Holborn and took refuge in the 
chambers of Sir Charles Wetherell, Recorder of Bristol, that 
unbending Tory, who four months later was himself in great 
danger of being lynched by the mob during the great Bristol riots. 


More ASSOCIATIONS 

Stone Buildings was begun in 1774 and finished in 1845. They 
were designed by Sir Robert Taylor, a fashionable architect of 
the mid-eighteenth century. Some of the working drawings 
are supposed to have been done by a young man named John 
Leach, who worked in his office but early changed to another 
profession and was admitted to the Middle Temple in 1785. He 
prospered and became Vice-Chancellor in 1818 and Master of 
the Rolls in 1827. Among the men who have had chambers 
on the garden side of Stone Buildings were Lord Macnaghten 
at No. 2, Byrne, J. and Professor Maitland at No. 3, Lord 
Alvanley, C.J. and Joyce, J., at No. 4, Francis Goldsmid, the 
first Jew called to the Bar, at No, 5, Sir Lewis Dibdin at No. 6. 
Lord Grimthorpe at ,No. 7. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered , 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies — or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 

Effect of Beneficiary under a Will attesting a Codicil 

Q. We are, of course, well aware of the fact that if a beneficiary 
under a will acts as one of the attesting witnesses, such beneficiary 
forfeits any benefit under the will. What we are not quite sure 
of is the result of a beneficiary under a will acting as one of the 
witnesses to a codicil thereto. Does the fact of the beneficiary 
witnessing a codicil, which does not in any way affect the benefits 
the witness would ordinarily take under the will, have the same 
result as if the beneficiary had witnessed the will itself ? We 
are under the impression it would not have the same result. 

A. As the document attested was not that which gave the 
benefit, the beneficiary does not lose his gift. Our subscribers 
will find the law neatly summarised on p. 472 of vol. 2 of ‘‘ Emmet’s 
Notes on Perusing Titles ’’ (12th ed.), from which we quote the 
following: “‘. . . But the fact of a devisee under a will attesting 
a codicil to the will will not prevent him or her taking a gift under 
the will (Tempest vw. Tempest (1857), 7 De G.M. & G. 470; Re 
Marcus (1887), 57 L.T. 399; Re Trotter [1899] 1 Ch. 764), 
notwithstanding that such witness is a residuary legatee and the 
codicil revokes a legacy and so increases the amount of the 
residuary estate (Gurney v. Gurney (1855), 3 Drew, 208) . . .” 
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CORRESPONDENCE 


|The views expressed by our correspondents are not necessarily those of 
Tue Sovicitors’ JOURNAL) 
Quoting References in Correspondence 

Sir,—We have been very interested in a paragraph in 
Law Notes dealing with the laxity in quoting references in 
correspondence. We suffer from this a great deal, although we 
ourselves are very particular in quoting the reference of the other 
office as well as our own. You will no doubt understand that in 
a large office with many matters requiring attention, it is most 
annoying when references are omitted, and particularly so when 
you see that on our own letter paper we have printed in red a 
request to give our reference. It is not only private firms which 
are at fault, but also local authorities and Government depart- 
ments as well, and we should have thought that common courtesy, 
especially in the latter two cases, would have dictated more 
consideration. 

So far as undecipherable signatures are concerned, you will see 
that our firm signature is typed. Our letters are invariably 
initialled by either one or other of our partners, and a reply to 
the firm is all that is required. 

May we ask you to publish this letter in your next issue in the 
hope that this trouble may be avoided. 

King’s Lynn. SADLER, LEMMON & GETHIN. 

3rd September. 


BOOKS RECEIVED 


Professional Conduct and Advocacy. By K. V. KkISHNASWAMI 
Aryar. 1945. pp. xx and (with index) 242. Bombay: 
Humphrey Milford. The Oxford University Press. Rs. 7.8. 

Tax Cases. Vol. XXVI. Part IV. 1945. London: H.M. 
Stationery Office. 1s. 

The Journal of the Auctioneers’ and Estate Agents’ Institute. 
Vol. 25. Part 9 (September, 1945). 

A Guide to the Educational System of England and Wales. 
Ministry of Education Pamphlet No. 2. 1945. London: 
H.M. Stationery Office. 1s. 


OBITUARY 


Mr. J. A. BEHN 
Mr. John Arthur Behn, solicitor, of Messrs. John A. Behn, 
Twyford & Reece, solicitors, of Liverpool, died on Monday, 
3rd September, aged seventy-four. He was admitted in 1903. 


Mr. P. L. FRANKHAM 
Mr. Percy Lionel Frankham, solicitor, of Messrs. Edward 
Clark & Frankham, solicitors, of Newcastle-on-Tyne, died on 
Wednesday, 29th August, aged sixty. He was admitted in 1904. 


Mr. W. N. SMITH 
Mr. William Napier Smith, solicitor, of Messrs. J. Walter 
Wilson & Son, solicitors, of Plymouth, died on Saturday, 18th 
August. He was admitted in 1918. 


Mr. E. THOMAS 
Mr. Edward Thomas, solicitor, of Messrs. Macintosh, Thomas 
and Co., solicitors, of Cardiff, died on Friday, 31st August, aged 
seventy-one. He was admitted in 1898. He was president of 
the Cardiff and District Law Society in 1936, and had been the 
hon. treasurer of the society since 1937, 


Mr. E. TREVOR 
Mr. Edward Trevor, solicitor, of Messrs. James Trevor & Son, 
solicitors, of Bridgwater, Som., died on Saturday, 18th August, 
aged eighty-seven. He was admitted in 1879. 


Mr. F. C. WATMOUGH 
Mr. Frank Cuthbert Watmough, barrister-at-law, of Stone 
Buildings, Lincoln’s Inn, W.C.2, died on Monday, 3rd September. 
He was called by the Middle Temple in 1904. 


Mr. W. W. WHITEMAN 
Mr. Walter William Whiteman, solicitor, of Messrs. Whiteman 
and Son, solicitors, of Gloucester, died recently aged seventy-four. 
He was admitted in 1896. 


Mr. John Harris, stipendiary magistrate at Thames Police 
Court since 1930, retired last week at the age of seventy. 
Mr. Harris had been Recorder of Portsmouth for a year when 
he became a metropolitan magistrate in 1928, and sat for a year 
at Greenwich and Woolwich before coming to Thames Police 
Court. He was called by the Inner Temple in 1900. 
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NOTES OF CASES 
COURT OF APPEAL 


In ve Samuel, ex parte The Trustee v. Kerman (No. 2) 


Lord Greene, M.R., and du Pareq and Morton, L.J J. 
5th July, 1945 
Practice—Appeal to Court of Appeal—A ppellant wishes to with- 
draw appeal—Informs respondent-—Notice applying for dismissal 
of appeal not initialled by President of the court—Appellant 
changes his mind and wishes to continue appeal--Rights of 

parties—Rules of the Supreme Court, Ord. LVIII, vr. 8. 

Application for leave to serve fresh notice of appeal from a 
decision of -vershed, J. (ante, p. 294). 

The appellant was the trustee in bankruptcy of S. He was 
desirous of appealing against the decision of E-vershed, J., and he 
duly served a notice of appeal. Subsequently he found he had 
not the necessary funds to prosecute the appeal and decided not 
to go on with it. His solicitors informed the respondent’s 
solicitors of his decision. A form of consent to the dismissal 
of the appeal was signed by the solicitors of both parties. That 
practice was in accordance with the provisions of R.S.C., 
Ord. LVIII, r. 8. But the request for the dismissal of the appeal 
was never initialled by the President of the court in accordance 
with the provisions of the rule. Subsequently, the appellant 
obtained a sufficient indemnity for his costs and he wished to 
go on with the appeal. He wrote to the respondent’s solicitors 
informing them of his change of mind. He now applied for 
leave to serve a fresh notice of appeal. 

Lorp GREENE, M.R., said that the old notice of appeal, so far 
as the court was concerned, was still alive. In times past it had 
been a common practice for appellants to withdraw their appeals. 
That could only be done with leave of the court. It was now 
clearly settled that the phrase ‘‘ withdraw the appeal’ was not 
the right phrase. The right order was one dismissing the appeal. 
An appeal either succeeded or it failed. It seemed to him clear 
that by the modern practice it would not be right to treat such 
a notice as was given in this case, even when agreed to by the 
other side, as in the nature of a contract. He could not see that 
there was any consideration for it. The matter was clear, if it 
were remembered that under the modern practice an appellant, 
provided he obtained the initialling of the President of the court, 
could by his unilateral action procure the dismissal of his appeal. 
Watson v. Cave (No. 2) (1881), 17 Ch. D. 23, was not an 
authority which bound them under the present practice to treat 
the attempted withdrawal as in any way a binding contract. 
The position was that the appeal was still on foot. It was 
competent to the court to consider whether in the circumstances 
there was something which would justify the court in saying 
that the appellant ought not to be allowed to prosecute his 
appeal. The respondent had not alteréd his position and it 
would be no hardship on him if the original netice of appeal were 
proceeded with. If they took the view that the appellant ought 
not to be allowed to proceed under his original notice of appeal, 
they would have to consider the further question whether he 
should be allowed to serve a fresh notice. He could not see, 
as the respondent would not be damnified, why they were not 
justified in giving leave to serve a fresh notice of appeal. He 
did not, however, think that was necessary. There was no 
reason for declining to allow the appellant to treat the original 
notice of appeal as effective. Where an appellant wished to 
abandon his appeal, he could do so without any consent from the 
other side. The fact of giving notice to the other side, or 
obtaining unnecessary signatures from solicitors of the other 
side, did not put him in any contractual relationship. If in any 
case a court came to the conclusion that the original notice of 
appeal ought not to be proceeded with, the proper order for the 
court to make would be not to dismiss the appeal, because once 
dismissed there could be no question of a fresh notice of appeal. 
The proper course for the court to take would be, if the circum- 
stances warranted it, to refuse to allow the original notice to be 
proceeded on and then to take into consideration whether it 
would grant leave to serve a new notice of appeal. The question 
was unlikely to arise, because, if there were no reason to refuse 
leave to serve a new notice of appeal, it would seem to follow 
that there could be no reason for treating the original notice as 
defunct. This appeal should be proceeded with, 

pu Parcg and Morton, L.JJ., agreed. 

CounsEL: V. RR. Aronson ; Gallop. 

SoLicitors : Spector & Spector ; Forsyte, Kerman & Phillips. 


{Reported by Miss B, A. Bicknety, Barrister-at-Law.] 
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Epps v. Rothnie 
Scott, MacKinnon and Lawrence, L.JJ. 12th July, 1945 


Landlord and tenant—Rent restriction—Purchase of empty house— 
Subsequent lease to tenant—Purchaser not ‘‘ a landlord who has 
become landlord by purchasing ’’—Rent and Mortgage Interest 
Restrictions (Amendment) Act, 1933 (23 & 24 Geo. 5, c. 32), 
Sched. I, para. (h). 


Appeal from a decision of Judge Hurst, K.C., at Bromley 
County Court. 


After the 6th December, 1937, the plaintiff owner bought a 
house which was unoccupied. By an agreement in writing he 
let it to the defendant tenant for one year from the 4th April, 
1942. The agreement was in the name of H. W. Epps, the 
plaintiff's brother, who was described therein as the landlord, 
and acted for him in letting the property. After the agreement 
had expired the tenant remained in possession and continued to 
pay the rent. The owner, wishing to live in the house himself 
and being unable to induce the tenant to leave, took proceedings 
in the county court for possession under s. 3 and para. (h) of the 
First Schedule to the Rent and Mortgage Interest Restrictions 
(Amendment) Act, 1933, which provides: ‘“‘ A court shall... 
have power to make... an order... for the recovery of 


possession of any dwelling-house to which the principal Acts 
apply . . . without proof of suitable alternative accommodation 
. . if—... (hk) the dwelling-house is reasonably required 


by the landlord (not being a landlord who has become landlord 
by purchasing the dwelling-house . . . after 6th December, 1937) 
for occupation as a residence for . . . himself; . . . Provided 
that an order... shall not be made ...on any ground 
specified in para. (h) ... if the court is satisfied that... 
greater hardship would be caused by granting the order... 
than by refusing ... it.” The tenant contended that the 
owner’s brother and not the owner was the landlord of the house, 


alternatively that, if the owner was the landlord, he became so 
by purchasing the house after the 6th December, 1937, and was 
consequently excepted from para. (h). The county court judge 
admitted evidence that the owner’s brother had acted as his 
agent in letting the house and that the owner was the landlord. 
He held that the owner did not become a landlord by purchasing 
an empty house after the statutory date and subsequently 
letting it, and consequently did not fall within para. (hk). He 
found as a fact that the owner required possession of the house 
and that greater hardship would be caused by refusing to make 
an order for possession, and so gave judgment in his favour. 
The tenant appealed. 

Scott, L.J., said that the county court judge had held that 
the owner did not become “ landlord ”’ by purchasing the house, 
but by virtue of a subsequent act in the law, namely, by his 
letting it for the first time to a tenant, and that a man was only 
a landlord where there was also a tenant. He took the view, 
with which he (his lordship) agreed, that the object of the 
exception in para. (h) was to protect a sitting tenant from having 
his house bought over his head, and that it had no application to 
a case where the owner purchased an empty house after the 
statutory date and thereafter let it to a tenant. The county 
court judge’s decision was right on that point. It was also 
submitted for the tenant that because the owner’s brother, who 
became nominally a party to the tenancy agreement, was therein 
called the landlord, the owner was not the landlord within the 
meaning of para. (h). The first answer to that contention was 
that the owner was not relying on that agreement. After it 
had expired the rent of the house continued to be paid and 
received. Apart from the agreement, the relation of landlord 
and tenant was quite clearly established between the parties 
long before the proceedings in the county court. The second 
answer was that the agreement was an ordinary agreement in 
writing, and that, even if the owner had been compelled to rely 
on it, evidence would have been admissible, on the ordinary 
principles applicable to a contract in writing, to prove that the 
person signing it as a contracting party was acting for an 
undisclosed principal. Humble v. Hunter (1848), 12 Q.B. 310, 
and Formby Brothers v. Formby (1910), 54 Sov. J. 269; 102 
L.T. Rep. 116, could no longer be regarded as good law, a view 
which was justified by the observations of Lord Sumner in Fred. 
Drughorn, Ltd. v. Rederiaktiebolaget Tvans-Atlantic [1919] A.C. 
203 ; 63 SoL. J. 99. The appeal must be dismissed. 

CounsEL: O'Malley ; Oppenheimer. 

Soricrtors : Neil Maclean & Co.; W. J. Stoffel. 


[Reported by R. C. CaLsurn, Esq., Barrister-at-Law.]} 
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CHANCERY DIVISION 
In ve Ferodo, Ltd. 
Evershed, J. 16th May, 1945 


Trade mark—Defensive mark—A pplication to register—Onus on 
applicant—Trade Marks Act, 1938 (1 & 2 Geo. 6, c. 22) s. 27 (1). 


Appeal from a decision of the Assistant Controller of Trade 
Marks. 


The Trade Marks Act, 1938, s. 27 (1) provides: ‘‘ Where a 
trade mark consisting of an invented word or invented words 
has become so well known as respects any goods in respect of 
which it is registered and in relation to which it has been used 
that the use thereof in relation to other goods would be likely 
to be taken as indicating a connection in the course of trade 
between those goods and a person entitled to use the trade mark 
in relation to the first-mentioned goods, then, notwithstanding 
that the proprietor registered in respect of the first-mentioned 
goods does not use or propose to use the trade mark in relation 
to those other goods, the trade mark may, on the application in 
the prescribed manner of the proprietor registered in respect 
of the first-mentioned goods, be registered in his name in respect 
of those other goods as a defefisive trade mark.’’ The appellants 
were the registered owners of a trade mark consisting of the 
invented word ‘‘ Ferodo ” used in connection with their business 
of manufacturing brake and clutch blocks and linings for machines 
and motor cars. They also manufactured certain domestic 
articles, such as stair and step treads and covers. The trade 
mark had been used for over forty years. The appellants’ 
sales amounted to over {1,000,000 a year and they spent £26,000 
a year on advertising. They now applied under s. 27 (1) for 
registration of the invented word ‘ Ferodo” as a defensive 
trade mark in respect of all the goods comprised in class 5 (pharma- 
ceutical substances, etc.) and class 34 (tobacco . . . smokers’ 
articles and matches). They contended that on the evidence 
alone of the notoriety established by them for the use of their 
invented word ‘‘ Ferodo,”’ the use of the word in relation to any 
of the goods in classes 5 and 34 would be likely to be recognised 
and identified by persons seeing the word so used as the appellants’ 
mark and that the necessary requirements of a successful applica- 
tion under the section had been fulfilled. The Assistant Controller 
held that the appellants had failed to discharge the onus on them 
under the section, and he gave to the appellants leave to file 
further evidence. The appellants appealed. 

EvERSHED, J., said that the appellants invited him to hold 
that, if the invented word were sufficiently well known, it did 
not matter that the persons who knew the word did not also 
know the goods or the kind of goods with which it had been 
associated by the inventor or who were the persons entitled 
to use the word. That contention failed to do justice to the 
limitations imposed by s. 27 (1). It was necessarv that the 
knowledge of the word should be knowledge of it in its application 
to goods of a specified kind. The conclusion to be reached by 
the courts must be that persons seeing the mark attached to the 
new class of goods would assume that they originated from the 
proprietor of the mark. Thus it was necessary to show that 
the word ‘‘ Ferodo ”’ had become so well known in its application 
to goods of a specific kind, that was brake and clutch linings, 
that its use in relation to ‘ other goods ’”’ in classes 5 and 34 
would be likely to lead persons buying or serving those “‘ other 
goods ”’ to suppose that they too originated from the same 
persons who made and marketed Ferodo clutch linings, namely 
the appellants. In reaching a conclusion on this matter, it 
was obvious that the nature of the goods in respect of which the 
mark was registered and used was an important factor, for, 
generally speaking, the more special im character those goods 
were and the more limited their market, the less likely would 
be the inference required by the subsection to be drawn in 
relation to goods of a very different kind. Each case must be 
decided upon its own facts. ‘‘ Ferodo’”’ was used in a somewhat 
narrow and special field, which increased the difficulty of 
establishing as a matter of fact that the adoption of the word 
in relation to other goods of a widely different character would be 
likely, according to standards of common sense, to lead to the 
inference of a common origin. He agreed with the Assistant 
Controller that the ‘‘ other goods ’’ mentioned in s. 27 (1) could 
not be confined to goods of the same description. There remained 
the question of the character of the evidence to be tendered. 
In addition to the appellants’ own evidence, there should be 
some evidence from persons concerned in the trade affecting the 
classes of goods in respect of which defensive registration was 
sought. It might be well for the court to be informed of the 
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significance within those trades of the use of brand names. On 
the other hand, affidavits sworn by the public stating what 
he or she would think on seeing a bottle with the name “‘ Ferodo ” 
would be of negligible value. The appeal failed. 

CounsEL: G. H. Lloyd-Jacob ; H. O. Danckwerts. 

SoLicitors : Coote & Co. : The Solicitor, Board of Trade. 


[Reported by Miss B. A. Bickne.i, Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 


R. v. Hamid 
Wrottesley, Croom-Johnson and Birkett, JJ. 9th July, 1945 


, 


Criminal law—Prohibition of “‘ dealing in securities”’ without a 
licence—Invitation to subscribe to capital of company not yet 
in existence—Whether offence committed—Prevention of Fraud 
(Investments) Act, 1939 (2 & 3 Geo. 5, c. 16), ss. 1, 26. 


Applications for extension of time for leave to appeal against 
conviction and sentence. 


The applicant, Richard Hamid, was convicted at London 
Sessions on the 22nd February, 1945, of unlawfully carrying on 
the business of dealing in securities, thereby contravening s. 1 (a) 
of the Prevention of Fraud (Investments) Act, 1939, in that he 
did so without having obtained a principal’s licence. He was 
convicted and fined £300, being ordered to pay the costs of the 
prosecution. On a date subsequent to the day appointed under 
the Act of 1939, the applicant wrote to three different persons 
inviting them to subscribe money towards the share capital of 
companies to be formed. The fourth transaction complained of 
was an invitation to subscribe to new capital of a company 
already in existence. The court on these applications heard 
argument on the merits of the case. 

WROTTESLEY, J., delivering the judgment of the court, said 
that it was argued for the applicant that the three letters inviting 
subscription to the capital of a company not yet formed did not 
constitute transactions covered by the Act, because the 
definition section of the Act indicated that the offences created 
by it related solely to companies already in existence. It would 
have been remarkable had that been so, because the obvious 
intention of the Act was to protect the public by ensuring that 
those who invited them to part with their money for the purpose 
of dealing in securities should be persons of substance. It was 
perhaps even more desirable that those doing. such business 
should be persons of substance when the transaction in question 
related to a company not yet even registered. The matter was 
a criminal one, and if the language of the Act demanded such a 
technical conclusion, the court would be bound to construe it 
strictly in favour of the applicant and draw that conclusion. 
By s. 26, ‘‘ dealing in securities ’’ was defined as “ doing any of 
the following things (whether as a principal or as an agent), that 
is to say, making or offering to make with any person, or inducing 
or attempting to induce any person to enter into or offer to enter 
into—(a) any agreement for, or with a view to acquiring, 
disposing of, subscribing for or underwriting securities .. .” 
The word ‘“‘ securities’? was defined as including “shares or 
debentures, or rights or interests (described whether as units or 
otherwise) in any shares or debentures.”” ‘‘ Shares ’’ was defined 
as ‘‘ shares in the share capital of a corporation or stock of a 
corporation.” It was on that wording that counsel argued that 
the Act was confined to the dealing in shares of an existing 
corporation. But the definition of ‘‘ dealing in securities ”’ was 
extended to include, if necessary, other matters set out in the 
definition. It was clear to the court that the Legislature did not 
intend to confine the operation of the Act to carrying on business 
relating only to existing companies, or, if it came to that, existing 
securities. That argument could not be accepted. Apart from 
that, however, counsel had been unable to adduce one reason 
why the Act should be construed in the limited sense for which 
he contended. There was accordingly no reason on the merits 
of the case for extending the time for leave to appeal, and the 
application would be refused. With regard to sentence, the 
court would have regard to the fact that there had been nothing 
clandestine in the applicant’s acts, and that the offences had 
come to be committed through his unwise decision to challenge 
the authority of the Board of Trade. The fine would be reduced 
to £100, but the order to pay costs must stand. 

CounsEL: H. Lester. 
Soxicitors : Bein & Lawrence. 
(Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 





Mr. A. Brook, of Keighley, has been appointed Assistant 
Solicitor in the Town Clerk’s Department of Tynemouth. He 
was admitted in 1940 
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RULES AND ORDERS 


S.R. & O., 1945, No. 1006/L. 18. 
LANDLORD AND TENANT—TENANCY AGREEMENTS 


THE TENANCY AGREEMENTS (END OF THE WAR WITH JAPAN) 
ORDER, 1945 


At the Court at Buckingham Palace, the 24th day of August, 1945 
PRESENT, 
The King’s Most Excellent Majesty in Council 

Whereas by subsection (2) of section two of the Validation of War- 
Time Leases Act, 1944,* it is provided— 

(a) that His Majesty may by Order in Council declare, among 
other things, what date is to be treated for the purposes of any 
tenancy agreement as the date of the end of the war and of hostilities 
as respects any particular State or States or any particular theatre 
or theatres of war and of the emergency (not being defined by refer- 
ence to any Act of Parliament) occasioned thereby, and also as the 
date of any event which occurs, or which the parties considered 
likely to occur, on or in connection with the end of any such war, 
hostilities or emergency as aforesaid, and which appears to 
His Majesty to require definition for the purposes of tenancy 
agreements ; and 

(b) that every such agreement shall be construed accordingly, 
unless the context requires, or it is shown by admissible evidence, 
that it should be otherwise construed : 

Now, therefore, His Majesty, by and with the advice of the Privy 
Council, is pleased to order and it is hereby ordered as follows :— 

1. For the purposes of the construction of any tenancy agreement, 
the fifteenth day of August, nineteen hundred and forty-five, shall 
(unless the context requires or it is shown by admissible evidence that 
the agreement should be otherwise construed) be treated as the date 
of the end of the war and of hostilities, and of the signing of an armistice, 
with Japan, and of the emergency (not being defined by reference to 
any Act of Parliament) occasioned by the said war and hostilities. 

2. It is hereby declared, for the removal of doubt, that the date 
(namely, the ninth day of May, nineteen hundred and forty-five) 
declared by the Tenancy Agreements (End of the War in Europe) 
Order, 1945,+ to be treated for the purposes of any tenancy agreement 
as the date of the end of the war and of hostilities as respects each and 
all of the States in Europe with which His Majesty has been at war at 
any time since the third day of September, nineteen hundred and 
thirty-nine, is also to be treated for those purposes as the date of the 
signing of an armistice with each and all of the said States. 

3. This Order may be cited as the Tenancy Agreements (End of the 
War with Japan) Order, 1945. 

E. C. E. Leadbitter. 


+ S.R. & O., 1945, No. 703 





* 7 & 8 Geo. 6, c. 34. 


NOTES AND NEWS 


Honours and Appointments 

Lieut. D..E. Beswick, R.N.V.R., has been awarded the 
D.S.C. for gallantry and devotion to duty in operations which 
led to the clearance of the Aigean and the relief of Greece. He 
was admitted in 1939. 

Major O. H. WooprorbDE, Royal Corps,of Signals, has been 
awarded the M.B.E. (Military Division). He was admitted in 
1938. 

Sgt. R. B. Morris has been appointed Assistant Solicitor 
to the Bournemouth Corporation. He was admitted this year. 

Mr. H. Sr. CLatR GLOVER GASKING, assistant magistrates’ 
clerk to the Beacontree division of Essex, has been appointed 
clerk to the justices at Wallasey. He was admitted in 1937, 
and succeeds Mr. J. P. Wilson, who has been appointed to a 
similar position at Sunderland. 

Mr. JoHN AMBLER, Solicitor, of Preston, has been appointed 
a director of Leyland Motors, Limited. He was admitted in 1924. 


Professional Announcement 


LEONARD & PILDITCH, solicitors, of 40 Broadway, Westminster 
(formerly of Alderman’s House, Bishopsgate), desire to notify 
clients and solicitors that the practice of the firm is shortly to 
be terminated. Any deeds, wills or papers not claimed and 
collected within one month of this notice will be destroyed. 





Notes 


A refresher course of lectures, lasting ten weeks, will begin 
on 2nd October at the University College, Nottingham. The 
syllabus will be substantially the same as for the refresher courses 
already held in London. Details may be had from Mr. W. S. 
Rothera, 24, Friar Lane, Nottingham. 


Refresher courses for solicitors and articled clerks now in the 
Forces, but who will be demobilised by the end of the year, are 
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to be started by the Incorporated Law Society of Liverpool, 
probably next January. Details of the scheme can be obtained 
from the Secretary of the Incorporated Law Society of Liverpool, 
at 81, Dale Street, Liverpool. 

If there is a sufficient demand, refresher courses will start at 
the Law Library, Sheffield, at the beginning of October. Lectures 
will be held in the early evening on Mondays, Tuesdays, Thursdays 
and Fridays for ten weeks, Details can be obtained from the 
Registrar of the University, Sheffield, or from Dr. Edward 
Bramley, 6, Paradise Square, Sheffield. 


Arrangements for holding refresher courses for lawyers who 
have been on war service have been made at Manchester 
University. If there is a sufficient demand, then the courses 
will be started, but so far only a few applications have been 
received. Inquiries should be addressed to the Dean of the 


Faculty of Law, the University, 248, Oxford Road, Manchester. 


ANGLO-FRENCH PROPERTY AGREEMENT 

An agreement has been signed between H.M. Government in 
the United Kingdom and the Provisional Government of the 
French Republic to facilitate the restoration of money and 
property in each country belonging to persons resident in the 
other country, which has been subject in the United Kingdom to 
the control of the Custodian of Enemy Property, and in France 
to analogous regimes by reason of the enemy occupation of France. 

The text of the agreement will very shortly be published as a 
White Paper, and appropriate announcements will be made at 
an early date as regards the procedure to be followed by persons 
affected. Creditors should make their own arrangements to 
obtain payment of money owing to them from France, unless the 
debtor can establish that it has been collected or put under a 
special regime. 


WAR EMERGENCY LEGISLATION 
LECTURES FOR MANAGING CLERKS 
As part of the provision which The Solicitors’ Managing Clerks’ 
Association is making for members returning from His Majesty’s 
Forces, a series of lectures on war emergency legislation has been 
arranged for the Michaelmas term. The lectures will be given by 
Mr. G. Granville Slack, B.A., LL.M. (Lond.), Barrister-at-law, 
in the Old Hall, Lincoln’s Inn, W.C.2, by kind permission of the 
Benchers, on Tuesday evenings at 6.45 p.m., and will commence 
on Tuesday, the 2nd October. Admission will be by ticket, which 
can be obtained, together with particulars of the lectures, from 
the offices of the Association, Maltravers House, Arundel Street, 
Strand, W.C.2, and which are free to members of the Association. 
The lectures are open to other members of the legal profession at 
a fee of £1 1s. for the series. 
During the course of the lectures the following subjects will be 
dealt with :— 
I. Reinstatement in Civil Employment Act, 1944. 
II. Courts (Emergency Powers) Acts, 1939 to 1943. 
III. Liabilities (War-Time Adjustment) Acts, 1941 and 1944. 
IV. Landlord and Tenant (War Damage) Acts, 1939 and 1941. 
V. War Damage Acts, 1941 to 1943. 
VI. War Damage Acts, 1941 to 1943 (continued). 
VII. War Damage to Goods. 
VIII. Compensation (Defence) Act, 1939. 
IX. Landlord and Tenant (Requisitioned Land) Acts, 1942 
to 1944. 
Validation of War-Time Leases Act, 1944. 
X. Execution of Trusts (Emergency Provisions) Act, 1939. 
Liability for War Damage (Miscellaneous Provisions) 
Act, 1939. 
Law Reform (Frustrated Contracts) Act, 1943. 


REMOVAL OF TRADE CONTROL WITH GREECE 


The Treasury and Board of Trade draw attention to the provisions 
of :— 

(a) the Trading with the Enemy (Authorisation) (Greece) Order, 
1945, dated 3rd September, 1945 (S.R. & O., 1945, No. 1077) ; 

(b) the Trading with the Enemy (Transfer of Negotiable Instru- 
ments, etc.) (Greece) Order, 1945, dated 3rd September, 1945 (S.R. 
and O., 1945, No. 1078) ; 

(c) the Trading with the Enemy (Custodian) (Amendment) 
(Greece) Order, 1945, dated 3rd September, 1945 (S.R. & O., 1945, 
No. 1079). 

The general effect of these Orders is that those provisions of the 
Trading with the Enemy Act, 1939, and the Custodian Order, 1939, 
which remained in force after the liberation of Greece, now cease to 
apply in respect of money and property accruing on or after 3rd Septem- 
ber, 1945, to persons resident in that territory. Money which becomes 
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payable to persons resident in Greece (or to certain concerns controlled 
by such persons) on or after 3rd September, 1945, and property coming 
into their ownership on or after 3rd September, 1945, cease to be 
subject to the control of the Custodian of Enemy Property. 

Money which has become due before 3rd September, 1945, but has 
not yet been paid or held to the order of the Custodian, remains payable 
to the Custodian. Similarly, property in the United Kingdom which 
before 3rd September, 1945, was subject to report to the Custodian 
remains property to which Article 4 of the Trading with the Enemy 
(Custodian) Order, 1939, still applies and must not be parted with or 
dealt with without the consent of the Board of Trade. 

The Orders also lift the application of ss. 4 and 5 of the Trading 
with the Enemy Act, 1939, in respect of certain transactions (which 
may be) effected on or after 3rd September, 1945. The transactions 
which are now sanctioned comprise the assignment of choses in action, 
the transfer of negotiable instruments, the transfer of coupons or other 
securities transferable by delivery which are not negotiable instruments 
and the transfer of United Kingdom registered securities which have 
been acquired on or after 3rd September, 1945. 

The obstacles in the way of trading with persons in Greece which 
arose out of the Trading with the Enemy legislation have now been 
removed. Banking channels between the two countries are now 
restored subject to the operation of the Defence (Finance) Regulations, 
about which any persons intending to have transactions with Greece 
should consult their bankers. Attention is drawn to the necessity 
for compliance with other regulations, e.g., Defence (Finance) Regula- 
tions, Export and Import licensing and the parallel regulations of the 
Greek Government. The actual undertaking of commercial transactions 
must depend on the availability of the necessary physical facilities, 
e.g., supply of goods, transport, etc. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1945 
No. 1004. Air Council. Order in Council providing for the 
Membership, Duties and Business, etc., of the Air 
Council. Aug. 14. 

E.P. 1000. Consumer Rationing (Consolidation) Order. Aug. 27. 

E.P. 1106. Control of Motor Fuel (Northern Ireland) (No. 2) 
Order. Aug. 31. 

Education, England and Wales. 
Forms Regulations. July 26. 
Education, England and Wales. Handicapped Pupils 
and School Health Service Regulations. July 26. 
No. 1109/S. 41. Education (Scotland) Certificates of Births 

(Requisition) Order. Aug. 29. 

Excess Profits Tax. Relief from Double Excess 
Profits Tax (Trinidad and Tobago) Declaration 
Order in Council. Aug. 3. 

Loading of Ships (Ship Warrant Scheme) Order. 
Aug. 13. 

Local Government Elections, 
and Borough Election Rules. Aug. 30. 

Local Government Elections, England. Electoral 
Registration (Local Elections) Regulations. Aug. 10. 

Local Government Elections, England. Rural District 
Councillors Election Rules. Aug. 30. 

Local Government Elections, England. Urban 
District Councillors Election Rules. Aug. 30. 

E.P. 1070. Road Vehicles. (Camouflage and Functional and 

Other Marks) (Revocation) Order. Aug. 22. 


War DAMAGE COMMISSION 
Practice Notes (Second Series). Additional Notes for the 
guidance of Claimants for Cost of Works Payments (with par- 
ticular reference to Alterations and Additions and Permissible 
Amount) under Part I of the War Damage Act, 1943. 


No. 1075. Compensation 


No. 1076. 


No. 997. 


E.P. 967. 


No. 1102. England. County 


No. 1085. 
No. 1104. 


No. 1103. 


COMMAND PAPER 

France, Agreement between H.M. Government in 
United Kingdom and Provisional Government of 
the French Republic relating to certain rights 
in respect of Industrial, Literary and Artistic 
Property which has been affected by the War. 
London Aug. 29, 1945. (Treaty Series No. 5, 
1945.) 

France. Agreement between H.M. Government in 
United Kingdom and the Provisional Government 
of the French Republic relating to money and 
Property situated in France and the United King- 
dom which have been subjected to Special Measures 
in consequence of the Enemy Occupation of 
France. London, Aug. 29, 1945. (Treaty Series 
No. 6, 1945.) 

[Any of the above may be obtained from the Publishing Department, 

S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2] 


6674. 


6675. 











